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Judgement. | Ve OT Ef oc LORE 
. - There being a Son and three Daughters of that Marriage, Y7z. Sir.7homas, Ze- 
len, Iſobel , and Margaret Nicolſons, and Sir Thomas having..only one. San, who. 
thercufter came to be Lord Neaper; And he havingdyed young, without Children, 
the faid Hehe Iſobel and Margaret Nicolſons, his A - .pretcnding that the Eſtate 


MC 1640 - ver an arer Nrcotjons, his Aunts, 
did-belong to Heirs whatfoever,& rhey being eryedHeirs of Line.to. Sir 7h Who way 
«. Fg Ts 4 47, ” A, aHcret Q . | 


| Lord Naper, and the ſaid Davglrets, ab40r00h 7 #H1; md 5 | 
Husbandshaving raiſed a declarator againſt Sir 7homas-Nicolfon of « licoultrey the. 
Heir Male, for declaring that chey had Right ro the Flate, and that there wasno 
dauſe ia the * forefaid Minute', providing [the Eftate_to.the Heirs Male |. Fail-. 
zing the Heirs Male of Sir Zhomerhis own B h thing wete im! 


- 
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ported by the ſaid Minute; It Was void andnull, as being done: by. a Minor, hay- 
ing Curators and Withour rhe conſerit; And Tilicoultrie being-ſerved general 
Heir Male to the Eord Neaper, he raifed a Redition ,_Improbation , and Decla-. 
rator againſtthe {aids three Siſters and their Husbands for reducing of the Rights; 
anddecharing he had the only Right to . the faid Eſtate as Heir Male, which: De- 
clarator' was founded upon the forefaid Minute of Coiitract of Marriage, and an 
Bond of proviſion granted be Sir 7howas to his faids three Daugh 
rions,and repeated the ſame be way of defence,and the Lords of Seſſion by the pre- 
tended Decrect,altedged ro be obtained in the.year _ *' found and de ed .chac 
there was no alteration Or _— the ſucceſſors, or any oblidgement for. alter 

ation or change of ſucceſſion, and fqrmer ſertlemc Heirs whar(o 

ever, from the ſaids Heirs whatſoever tothe Heirs Male, either expreſt or imports 
ed dy theforeſaid Minute of Contract, or by rhe Bond of proviſion granted be Sir 
Thomas, 'to his ſaids'Daughters, and declared, That Sir 4s Was Minor t 


Body: Aog if any ſuch thing wete im-, 


, 
. 


Marriage, and an, 
ters for thejr pore . 


former ſertlement of-rhe Eſtare.to Heirs wharſo= | 


Thomas -was Minor the | 


time of entering inro the Contract, and that” without conſent of his Curators, and 


ſo was-null; By which 7illicultrey conceaving himſelf to'be extreamly laſed. He 
conform to the Liberty | Jes tohim be the claim of Right, proteſted for Remed' 


of Law to the King and Parliament, and he now infiſts for rediicing of the ſaid Des. _ 


creet before the-Parliament, upon theſe Reaſons ; 


Firſt, That the. ſaid Decreet is ipſo jure will, as not being recorded, nor to be 


found in the Book of Regiſters, on +5..." 406 Albeitic 
had been recorded, Yet the ſaid pretended Decreet ought to be reduced, becauſe 
upon the Matter,it was but in abſencc;For albcit it bears77/licultreyto. be Compear- 


ing, yetthe pretended Debate in the Decreet was adviſed , 'and Incerloqurtor. paſt = 


in Abſence, as appears by a Petition giveti” by the! Sifers, upon which .rhere is. 


: AT. ig | A 8 5s ns” $5.60 . al. 
Interloqutor, Declaring, That the Lords would adyiſe the Procels, albeit the De= | 


as R '-- _.. - feniler 
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"Render were abſent, "lind atcot ingty the Proceſs was adviſed, and Interloqutor 


*upoththe Impbrt ofthe Minuee of Cohtrat was paſt at thattime when the Defender 


- Tailzie in favours of the Heirs Male, Failzing irs 
| Firſt, That by the Miaurte he is 0- 


"0; As it is moſtmanifeſt and clear as the Suns light in the Mid-day, that by 
the foreſaid minute of Contract, It was Sir Thomas his meaning: that the cate 
ſhould goto his cthzr Heirs Male failzing Heirs Male of his own body, and thar 
all - perſons underſtood it ſo, And that therefore 7i/icoultries defences founded u- 
pon the ſaid Contract, and other writes produced ſhould not have been repelled. So, 
Likewiſe, Theſe Anſvers to the purſucrs pretended reaſon of Minority upon which 
racy quarrelled che aid Contra were moſt Unanſwerably relevent. Forfrf, There 
is nothing produced to Inſtruct Sir Thomas his age, but, an extract of his Baptiſm, 
which is not, ſufficient probation, & even conform to rhat declaration, it-appears that 
Sir Thomks was majoritate; proximus &within very few moneths of his Myority, 20. 
K Sir Thomas had been Minor at that time; it is not to be Imapined he hadCurators 
orherwayes they would haye been. ſubſcriving , Efpecially ſo folemn a deed as a 
Contract of Marriage. Ziv. If Sir Thomas had had Curators, It is not to be tmas 
heir conſent,or atleaſt would thereafter have procured their Approbation,and ey 
certainly baye gotten theContract corroborat by a ſeparar deed, 4ro. The pretendec 
Gang Extcact 


ined that his Lady and her Friends would have entred in that Contra&t without 


_ 


| | b (. ? 3. Eng 0 ON OR 8 OP Ty LO £46 
' Extract of the At of Curatory by the Comtiiſfars 'of Edinburgh produced ,. is7 
Jure nul, as being without any Warrant, there being, no warrant fot ir amonglt 
Records of the Court ; And it is aRulein our Law and clear by our d it 
. Extracts of Acts of Curatory before'inferior Courts makes no fk, "unleſs che ſyb» 
| fcrived warrand thereof by the Partic'be Mes 47 1044, the caſe of Pore 


| omas, had (bee 
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terfield contra Hamiltoun in the year - |, -  , . 5to; Albeit Sir | Ac 
Minor, and had Curators the time Whei lie effrered into 'the (aid Contract, "both 
which were denyed, yer the Contract could not be queſtioned upon that Ground at 
the inftance of the Heirs ofLyne;Becauſe there is two things to be provenin: order to 
the Annualling ofdeeds done by a Minor. viz. That he was Minor, and that he 
was leſed, ſo that every.deed done by a Minor is not null unleſs Leſion be inflriic- 
ted, as is clear from the Edict of the Pretor'ia the Civil Law: '73t: de Minbribis 
guod cum Minore geſtum offs ticetur, itique res trat anthrir{bertis; "Ax if he fiad fd 
that if every-Deed dunes SOnmor16-not 10 D6IK reſted tiphn rhe frobnd'of Bi- 
Seo ixflror oheatiut : If \ " 10 Mt, te: 


; and if there be no'Leſion iti thecaſe, che 'deed*cannorbe queſtioned: ' Lex; 5; Cod: 
. De mntegrum Reſtitut: Minor: Miniribus in integfum Reftitutio competit in quibs ſe 


» l* (, 
- 'th 


. Saptus probareipoſſunt, And Leg: 9: ': De jure Jurandy: par: 3: Sed plerumgue 
#pſom Pretorem ebers coghofcere ', "in "Cuptus fit Finer | ©& "fie 


im integrum  reſtituere wec enim'\, "utique qui Mino? eft ſlatim GG 
Aifcumſcriptum ſe docuit, And there isan txcellent Reaſon given for it, Leg, 2.4Þar: 
_ I. ff. minor-de non ſemper autem'ea que tuni minoribus gerimntur reſcindenda ſunt ne mag= 
#0 incommodo'hjus etatis lemdier alba amadey cum bis contrahente, & quodanniioze 
commercio ets interdicetar, taque nift aut manifeſta circumſeriptio ft, aut tam ne ligen= 
; er in ea cauſa werſati funt, Priztor interponere ſe non:debet; And that Sir Thomas was 
not leſed in providing the eſtate to his other Heirs Male failzing of Heirs Male df 
_hisown body by the forefaid Contract is evinced from theſe reaſons. frft; That it 
. Was a juſt and rational At for the preſerving of the rhertiory of his faiviilie, afid 
- when a minor does juſt and rational Acts they canhot be queſtioned neither. by 

him _ his: aun wick is _ ly clear from the foreſaid rexts inthe cor 
_ LAW, DUI Qur QWa-Law, and was fo found by a folemn Necifian in Ffihury'y 
Mm ot conrie Nicalfone " 2de. When a Minor EY a Deed which is ordinarly 

in uſe to be done, by moſt prudent and provident men,ind allowed betheLaw,Hle 

' cannot be ſaid robe Leſed nor cantheDeed be quarrelled,cither by himſelf or hisHers 

fi minor jure communi uſus ſit nou pateſt, videri circumventus, Leg Ult; Cod:' ds nin 


£- 
grum reftitur: Minor: And Leg: 116. De regul: jut: won capitur qui jus prior: 


| But ſoitis, Thata Minors Tailzing his Eſtate td his other Heirs | le failzing of | 
Heirs Male of his own Body, is ſuch a Decd that is ordinarly in uſe to be dotieBy 

the moſt wiſe and prudent men, for the preſerving oof the _ of. their 
Names and Familys, and is allowed bethe Laws of the. Nation, an 

be quarrelled upon the account of Leſion. 

in 'the Cate of Deeds idone. be a' Minor, 
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Juments thar he might have gottek. ' $75. Thir lieſubjecr AIRF Yo (Gine Burden, 
that he vfight not to hayt undertaken; Bur fo 1t3s, thit-he taifZing of his Eſtate fo h1 
HeirsMale can fall uiider none 6f theſe caſes, and therefore cannot be quarretied boo 
lefion, And7470: That which oughtto have verygreat weight &clearthe whole affair 
is the Bond of proviſion - granted be Sit- Thomas. to his Daughters the Pirſters; by 
which he .oblidges his Son, and thoſt- Who ſhould ſurteed'ro Hinziti iis Eſtate tb 
pay their Portions } which dleftly deftiotiſtiates thiit in- taſe of Deezaſe of his 
Son,tlicre was bthers to ſjiceeed to hi th his Eſtatechen hisD: ugliters whic could 
be underſtood of none. bur his otherHeitsMale;ſeeitig theBond could not be confiſt- 
. ent with it ſelf, if he had meaned that the Daughgers ſhould be lyable for rhe Por- 
tions, ſeeing they could not be both rhe perſans oblidged to pay the Portions, and 
-the perſons who were to teceiye the ſame;And therefore that clauſe in the Bond re-. 


lating 


EC +) | 
lating 10. theſe that ſhould ſucceed to his Fitate, muſt neceſiarly he underſtood of 
' his other Heirs'Male,and to ſhew _his-enixa voluntas,that it ſhould be ſo,he requires | 
them by a ſolemn obceſtation; that they would ' fulfil the ſaids Bonds as they ex- | 
_p<Qtzd GODS Bleſling, .and there is ſo muchithe greater obligation lying-upon the | 
Judges to {ce-his will obſerved; ' ſeeing by the ſame Bond he recommends to the 
Judges, ; to ſee it fulfilled. Now it can never be ſincerely fulfilled, . unlefs 
it be Qriftly obſerved according to the-Farhers true meaning, which was, thar his 
'Fawilic-and Eſtate ſhould be preſeryed in his Heirs Male, and his Daughters ſhould 
{have.their. Portions, So that 7zllicultrie-being the true and leaneal Heir Male to- 
.that.grcat and eminent. Lawyer, Sir. Thomas Nicolſon, who was an Honour to his 
"Nation, whoſe Nameand Familie. may be preſerved in 7illicultries perſon, hebe= 
.ing his Grand Child, and the fifth Sir 7homas Nicolſon of that Familie; whereas tlie 
;Bame. &.Familic would abſolutely extinguiſh & perriſh,if the-Eſtaregono cheDaugh- 


% 


'tzrs.  It.is, moſt; procaite to Law, Reaſon &Equity, that theEſtate ſhould belong to 
_ bir; atid his Righr.ro:theſamen declared, 6/0-The-Lortlsby- rhe Interloquror the 
22;Jamary 169 1;Declares that-they have noregard to the defence founded upon the 
.death of the Cckrord fine guibns xon the time of theMinute by: which the Act of Cu- 
Tatorie,. became void and qull.and ſoit was inthe caſe as if Sir Thomas had no Cii- 
. xators, In.ceſpet as the Interlpqutors bears , it was Naettour thatitwo of theti was 
.thep alive, whereas the pretendit joonaly war ofa thing that was alledged to be-extant 
.many years before, could beno ground of an Interloquitor unleſs the ſameni had | 
.been.inftruſted by:a Legal .probation. 70. By the Interloquitor the 9#h- Fanu- 
ary, 6g. the Lords.finds.that there is no neceſſity for aducing any furder probation 
| by witneſs. of Sir Thomas minoritie, the matter being {o ancient, that witneſſes could 
zigthe found to depone there anent, which clearly makes appear thar Lords were 
' convinced qhere was noſufficieat probaition aduced by the Heirs of Lyne, of Sir 
kw is minority, thetime he entered into the minute of Contract of Marriage, 
: and.thar bcing laidgdown as aground, It was incongruous ro'find thatthere was no / 
Aeehy. for agucing of farder probation upon the accompr- that the' matter 
| ANCIENT. for the antiquity of the thing aocth not free any partie from a Legal 
98: And. lore the foreſaid Decrect and. Interloquitor.  apon which' the 
. fan oCFEEGE9, OSA. Dy Feguced, "ana 77/7iar?ies Right ro theEftate ought 
9 Jared bor the reaſons above mentioned, eſpecially ſecing ifneed were, -it 
' CA 5s made appear per memwbra curie, that when the firſt Incerloquitor was paſt, 
= 1.1 \the Foundation of the Decreer, the Lords were much devided in the 
- RAKE 5. 98 the Votes being-near equal, it wasonly caſten and determined apainſt 
 Tilquprichy one Varsz And ſeeing there was ſo many of the Lordsagainſt it and 
ale of the aſt eminent Lawyers upon theBench, the Intetloquitors, which are 
the 44d wg aid Decreet ovght to have the leſs weight wich the Parliament. 


'T was anſwered forthe CofHeirhand their Hublnds* Yao: The foreſaid Clauſe in the 
. minute of Contra, in Relation tothe Heirs Male cannot be underſtood to: be Equis 
'., yalent roa' Tailzie of the. Eftateto the Heirs Male , ſceing in leyeral . other clauſes; 
the Heirs Mateare fot nacacioned {olly 5 Bur che Heirs Male and Succeflors . which. ay 8; 
nprehend the Heirs of Lyne; A d a3 to that Claule, in Relation to the payment to the. - 
Dadghtervof their portions at a certiun Age , and that his Heirs Male in the mean time + 
ſtould'encentain them , muſt be properly underſtood of the Heirs Male of an other Mare 
riagez. And the Band ofprovilion granted be Sir Thomas to the Purluer his Daugheers , after - 
his Majorktie could be no evidence of his defign of providing the Eſtate to his other Heirs 
Male, becauſe he bad a Sonthan alive ; And Tailzics.canriot be: made by Inferences a d 
Conj:Uizres, but by. expreſs deeds > And that Clauſe by which Sir Thomas was oblicged to 
extend the iminute, by adyice of Men of Law and Judgement, cannot import that the minuce 
was to be extended in Favours of his other Heirs Male , but otily that it ſhould be more fully 
extended in rhore ample Form, keeping the ſame Terms, : Ga . 
'.2do. Albeic the faid Minate hould import a Tailzic tc the othet Heirs Male as it does nor; 


ww 


Yet ixis ipſo Fore nll, as being entered into by a Minor having Curators, and without their -- 
Conſent, and ſuch deeds done by Minors, arc Null, albcit there be no Leſion in the Ca'e, 
an] being ipſe jure #ull by out Law, and che common Law , Leg: }. God: deinimegrum reftiiue - 
Minor ſuch deeds needs not be _reyocked or Reduced intro 4nnsr wtiler, and the Laws: 
Cited for Tilliealtrie art only in the Gil of Geedy done by Minors having Curators, ond the 
RED | lag 


the Eldeft Son andhis Succeſſion, - -- 
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Eltze by the Ancient Rights being provided to the Heirs whatſomiever; Jt was a kind of 
Alicnation to provide it co the Heits Male, and a Minur cannot alicnar, clpecially wiihour 
conſent of his Curators: bs, rt = wan” RR os TEM 0h 
_ Astothe firſt, Ir was Replyed for Tillicultrie, 1mo. T bat the Minute was opponed; And 
'Kt evidently appears by the-whole T enor of.it, that. $ir Thamas defignced ro provide his Eftaie 
to the other Heits Male ; Failzing the Heirs Male of his, Þwn Body, and particulatly trogs-. 
that Clauſe by which he: oblidges - his Heirs Malc and- Sucteſlors to pay the portions to the 
Heirs Fernale, and his Heirs Male whatſomever, ſhall be''oblidged to entertain the Heirs Fe- 
male before their Portions were payable ; which in no-{enle can admit of any other con- 
ftruction, but that the Eſtate was to go to the Heirs Male whatſoraeyct, who were to pay the 
DaughtersPorcions, ſc being altogether inconſiſtent, thatClauſecould,be underſtood of the Heirs 
- whatlomever,feetng the Daughters could not be oblidged ro pay the Portions to themſelves. 
' And it was frivolovs to ptecend , That the Heirs Male therein mentioned ſhould be under- 
ſtood the Heirs Male of another Marriage, that being expreſly contrare-to the Claule in the 
'Contralt, which mentions Heirs-Male whatſomever, and fo muſt be underſtood] of the Heing 
'Male if.general, and-nor of -the Heirs Male of another Marriage only 2 And if there were 
any Ambiguity or Doubtfulneſs in the Caſe , asthere is not ; Yet it is.a principle in Law; 
"That , FEx'contextx verboram totius ſeripiure' teſtament eolti. tetatoris , voluntatemz That 
1n caſe of a dubiousclauſe in a Teſtament, - or Dilpoſition ; the whole tenor of the Write 
4s to be conſidered, and' ir evidently appears all along in.this Minute, That as the Hcirs male 
_ *wereobliged ro perform the Proviſions ia the minute, ſo they were to enjoy his Eſtate, 
© *24o. The Bond of Proviſion in fayours-of the Daugbtexs- is a. clear Confirmation of Sir 
Thomas his continging in his-delign to provide the Eſtate to' his other Heirs Male albeic he 
had a Son, -Becauſc he docs not oblige the Heirs male of ttie marriage to pay the Portions, 
but he obliges his Heirs aad Succeſſors in his Lands and Eftate: inthe general, which clearly 
1mports thac the Daughters were nor the perſonsto ſucceed, but that his other Hcirs Male by 
_* the foreſaid Cont raftwete to lucceed, and that they-were to pay the Portions,  . IRE 

==" Jtio, By the common Law and Laws of other Nations;Tactte Obligationes are als binding, and 


as > 
; . 


Rights may be conveyed thereby, as well as dy: expreſs Dilpoſitions, as 1s clear from the . 4. 

Lawyers that bas written De tacitis & ambiguir eontraflibus & de corjeturis uliimarum voluntatum, 

And this may be farder cleafed from many inſtances our of our own, Law & praQiice; 8 par: 

ticularly if a man take a Woodſer to himſelf,& bis Heirs of Tailzlc,& thereafter acquire the 

Reverſion to his Heits indefinicly,. though'inLaw this Reverſion ſhould deſcend to the Heirs 

whatſomeyerz Yet the Lords of Seſſion by ajuſt -iinterpreration,make ir deſcend tq the Heirs 

of Tai:zic, becauſe ic is not reaſonable , ro ebink that the Acquirer would: have giyeo the 

Wodlet to the one, ardthe Reycrſion cofthe other Heirs; And as a Wife being Herettix of a 

| Woodler,and thereafter ſb* & her Hugband achuices the'Reverſivt tothem and-iheir-Heirs, 

this Reyerſion wilt notigo to the Heirs - Whatſotnever "of the Husband, according. to-the 

 Ocdinary | Legal Succeſſion , but will” delceni ro' «the: : Wifes: i Heirs 5 who is Hered 

erix of the Lands ', ' and thouſand inſtances more of thar-nature *may : be given. whereby 

conjectures, and neceſſary infefrences 5 The Rights of the. Lands may be conyeyed, and ic 

was lo tound by a ſolemn dceeifion of the Lords of -Seſſhan; in the caſe;.of +... | 

' where a Father having three lons, and the eldeſt being dumb, he diſponed 

the Efate to a {ccond ſon and hisHeics,which Failzing to return to the Fathers Heirs,allowing 

the eldeſt fon anAnnuity yearly,during his litetimzzonly &rhe ſetondSon having dycd. with- 

our Heits'Malc of his own Body, albcit be the ordinary courte of Succeſſion: the Eſtate ſhould. 

have tecarned to the e{deſt Son,whio albeir he was Dumb, he might have Married, and had 

Heirs of bis own Body; Yet ſeeing it appears to be the deſigne. of the Father, That theeldeſt 

Son ſhonld' be'excluded , the L6rds from the: Fathers preſumed. Will, tand that the-Ellate- 

ſhqould*deſcend to the third Son, and there is much more, jn the.forclaid Minute of CoartaR,, 

which imporr$ a Tailzic cothe' Heirs Male ;5 Then there was in the foreſaid calc to gaetude { 
*:" 40, By 'the Ancient Feudal Law, - all Lands defcend only to! tieficles Malet od, 
chic Heits Female'did not ſucceed, So thar:whed any doubitulneſs azifes,in relation:tp.a.'T I. 
zie; the pteſumprion lyes alwaycs for che. Heirs Male:, according to. the Ancicnc ooogal, 


jy » 


Law, and whieri there ariſes any:doubt ancnt what was the: Intentiou; 'of 4 party.grattipg.of 

x Righr of his Lands, Thar is alwayes'to be underſtood to bethe parrys meaning, that tcnds 

co the'preſeryation of bis Family. , and: continuing the Eftate in bis Name, ; as. is clear . 

\ . ftom'Maktics' dt conjed: witimer: volunt: lib: 6.'tit: 15. Who treats fully. upon that; SubjeQ, and. 

is poſitive; Thatexpreſſio generic maſeulini facit preſumi wentem teſtatorls talem efſe,. ut voluerit bong | 

ih agnatione conſervare, and. lib: 7..tit:, 1, num: 44+ Sed etfi in dubio, fit prounnciandum non ſubiſſe fidei. 
eommiſtiem quoties tamen reliqum, eſt favore eonſervandi agnationis procul dubio eenſetucr favors tle, > . 
pro eo tanquam benignior ſententia ferends eft; Which is juſt the Calc in Queſtion, and determine | 
ed in fayours of Tillicowltrey, by the moſt Eminent Lawycrs that cyct wrote upon that Subj . 
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$529; The minitte being to be extended according to the Advice of men of'Law and Jugde- 
ment; {ris evident to all Mens Conviction that reads the minute, That Sir Thomas deſigned 
the Efiate to go to his other'Heirs male, failzing of the Heirs Male of his own Body: And 
"there is no' Lawyer or Wricer, but would: have extended it. after that manner. And it 15a 
principle in Law, that #bi abreviatura ner gee ſenJum ſapientis, It ought to be cx- 
tended according to theſe Rules;.+ Firſt, It is confidered what it appears to have been the 
\mecaining of the Party, for the defign and meaning of Partics is, reguls vegwlanr in all Cons 
trafts. 240. That which was fineſt for the Intereſt of the Partic', and that which Provably 
himſelf would have elolved, if: the Queſtion had been put to birs.  Yeio. Ir is confidered, 
what the wileſt men of the place where the Contrater lived, would do in their own Afairs. 
Aid according.o all cheſe Rules, Tt cannot be denyed. but that this minute ſhou'd be exrend+ 
ed in favors of the Heirs male,. for certainly it was fitteſt for the Intereſt of the Contrafter, 
to have his Name and Memory continued; And no man would eycr have deſigned his E- 
Rate to bedivided amongſt his Daughters, when be had a Brother, without appointing one 
of the Daughters to repreſent him, by ſucceeding withoin diviſion , and aflutning the Name 
arid Arms, as is ordinatly done in ſuch Caſes , where tlie Eſtate is deſigned to go te the 


Heirs whatſotneyer.. _ ES | es ” 
246. &s to the other pointz/in relation to the Minority ;. It is Replyed, tm. Adheriog to 
the forrher Obje&ions, That the Minoricy was not ſufficicatly proven,& that the Warrand of 
the-A& of Curatory-is not produced, and that the: Diſcharge and Fattory allcadged upon, 
granted be Sit Thonzdr, With corffeitiof ſome? of-bis:-Curators, cannot beſuſtained to admint» 
elate rhe ſarnen, Beeabt'the ſaid FaRtory and. Difcharge, is only. ſubſcrived be ſome of bis 
Curators, Whereas there nar being ahiornis, tamed: inthe A of Curatory, by deccaſe of 
aty one of then) 'at leaſt ofthe Major Part, the Curatory becarue null; And it will not be 
made appear that the ;,major Parr were alive-the time: of the entry into the faid: Minute, 
Bar Fo, That Sir Thomar had'been Minor, and that the mejor part of his Curators had been 
ghen aliye, yer the Contraft cannot be queſtioned upon minority, . ſeeing there Wwas-no Leix 
fort iti theGaſe, andthe forecired: Laws are general and poſitive, That no Deed done be a 
minor, can” be yuarrelled upon minoricy, unleſs there be Leiſon, and chat witbout dis 
ritition whether the Deed done'be a minor, be with, or without conſent of his Curators,agd, 
won ef diffinguciidudi bi lex non diftinguis. And this is farder cleared from the Common Law, 
Leg: rot F.- De vihbor: obligat: puberes fine Caratoribies ſuis poſſunt ex ftipulatu obligariz 80 that 
i minors withotit-conſent of their Curators, can be obleidged by formal Stipalations, much 
' 2dv, Ta Deed'done by Minor having Curators,wichour their conſent, could be quarrelieg 
tpot'that Gtodind: Yet if ic de noe quarrelied by che minor, intra amor wiiler, betore he'be 
twenty five years of Age, iris underſiond in Law to be a yalied Decd , and cannot be there- 
8fter queſtiontd. Andas.co the Lex E Go* de in integrum reflitus: minor: From which ic is 
 al]exdged co bt inferred, 'T hat bethe' Common; Law, and our Law, Deeds done by a Mie 
nor having Curators without their conſcar, are fo oull, that the minor needs not be reffored 
againſt ther, I: is anſwered, Firf, That the ſaid Law cannot take place in this Caſe, becauſe 
ic is exprelly in relation ro Contrafts, by which the minors Goods are alienate, and an A2 
Jienation- preſuppoſes Lefiotiz But in this Caſe there is no Alienation For by the foreſaid 
iTailsic, Sir Thomas did not alicnat his Eſtate eo them , But being to his Heirs ale, wag 
for che preſctyarion of his Name & Family. And: ir. isthe Opinion ofall Lawyers that hay 
written upott that Law , that Deeds done by Minors having Curators without cheir conlene, 
canot be quarrelled, aifi conditionem ſuom feeeret deterioren, That he pur himſelf in a worſe 
condition'by the Deed, but it cannot be ſaid, That the Tailzing of his Eſtate to his Heirs 
Male, by which his Name and Pamily may be preferyed, and failzing ofchem tohis Heirs 
whatſoever to have niade his Eftate ina worſe condition,but rather ina better, 8c was a juſt. 
atid/rariodal deed which ordinarly moſt prudent Men ofes to do , which is oor the cale of the. 
above cited; But the Lawyers that has written upon the ſamen, and particularlie that Emi6 
ne CLaWes Mat »T upon che fercfaid ninth Law of the Cod: de indegram} reflitir} Who is x4 
preſs that the meaning of the Law is, Si minor feeit quod quilibet diligens feeerit, And conctudeg. 
his Obſervations apon'that Law, that a Minor is not to be reſtored $i jure volldnedini {ws fir, id 
oft eo juke gd & bene conſulti Majorey afert nfutverunt. And it wasthe deciſion ofa famons Corr, 
that a Teſtament mide be a furious perſon was inftained becauſe it was rajionalz Andit was 
the ſaying of Va!ti6s Maxinins, That it is more to be conlidered, quod ſeripſy quom quis ſeripſee; 
much more ought fatha Deed av this be (tuſlained, being done by.a Minor who way wajoritate 
priximug,. and By-a folerhin Cofitts& of Marriage, and by. a peeſon who was moſt prudent and 
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done be Minors having Carators withouttheir conſent were Nall, albcit the Minor had not 
putlued to be reſtored againſt the (amen in his own time , yet that was only bur a ſubtilicy 
tathe Civil Law, which bc the cuſtom of Nationsare riot now ia uſe, ſuch as the tormale: 
ties of Stipulations, and the ſolemnities of Teſtaments; The Law of Nations now, conſider- 
ing the Juſtice of the Thing more than Forinalitiegand Subtilicies : , And therefore. it is che 
Opinion of Lawyers, T hat the ſaid Liz 3. doth yot now take place be the Law of Nations, 
And particularly, de Ferrier, 'in his go Prudens upon the Cod. and chat Tittle, fi Tutor vel 
Curator invertinerit, who is expreſs, That by the Laws and Cuſtoms of France , . Contratts 
entered into by Minors, having Carators, and withoge their conſent are valide in Law, 


- unleſs the Minor parſue to be reſtored again the ſamen in duc crime, .. + £ 


 Jtio, The Parliament may be pleaſcd to conſider that there is many Noble Fatnilies io the 
Nation, whoſe Right of Tailzie is founded upon Contrafts of Marriages encercd. into by 
Minors, and if ſuchContraRts as theſe ſhould be quarre]led upon Minor ityzlt might be a mcans 


40 unhinge the ſertlemens of many Noblemen and Gentlemens Eftates. 


4. As Tilliewlery is well founded both in Law and Juſtice upon the Grounds and Reaſons 


abovementioned, So he has all the Favour in the World on his fide ; For firſt, He is the 
undoubred Heir Malc, andhe having Right co the Eſtate, he preſerves the Name and Mc- 
morie of the Familic, and he is content for the better preſervation of the Eſtate, if it ſhould 
'be thought heceflary that there ſhall be an Tailzic thereof with rid Clauſes irritant, , that 


hercafcer ir ſhal neither be in his power or bis ſucceſſors to put away that Eſtate, Nixr, he is 
als near of degree to the Commnis Ripes, Viz. Sir Thomas Nicolſon who was ſo Eminent a {.awy3 


cr, and who firſt acquired the Eltate, as the Co-heirs are, and in þaricaſs , the Male ſhould 
*alwayes be preferred ro the Female. io. The Co-Heirs hasalready gotten their Portions, - 


and was fcttled in Marriage with reſpeQ to their Portions they had \ without regard to any 
expeQation they cculd have of the Eſtate, and arc aboundantly provided; whereas TillizuÞrie 
the Heir Male is in a moſt necefficousconditien,having nothing whereupon to live; 8 jt were 


hard, that the Co-heirs fhould come inand carry away the whole Eſtate, and that Tilliesbris 
who 15the Heir Male, and has ſo goodRight to the Eſtatc,and ought toreprelent the Familie 


ſhonld have nothing but be ablolutely miſerable; RN conceives himſelf » be 
ſufficiently {cured both in point of Law __ and Fayonr, Yer to fiew how ready heb ta 
comply wich 'any thing that is reaſonable\ He iscontent. to make a Judicial. Submiffion 
to the Parliament, providing the Co-Heirs will, do the like; That hisGrace his Majeſtics 
High,Commitfioner, and the Honcurable Eſtates of, Parliament may. do. in the mattet as 
they ſhall think Jaſt and equitable, which jf the Co-Heirs ſhall refuſe, Then Tillicwlerie hums 
bly defires that the Parliament in adviſing the debate,may conſider the points ſepararly and 


. .to givediſtin& Interloquicors, firſt upon the impore of the contraQ, and nix upon the Minos 
- Ticy: And if any difficulty remain, as ta the declaring of 75leultries Righe co the Eſtate, a 


he conceives there wyll be noncy He Fembly defires a bearing in plain Parliament upay the 


as —_ 6 drow cet 
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